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GAGNON, J. TheAppdlants, Paul and Marguerite Lischio (“ Appellants’) apped the April 11, 2000

Decison of the North Kingstown Zoning Board of Review denying their application for a use variance
on Assessor's Plat 102, Lot 129, and a dimensiond variance on Assessor's Plat 101, Lot 20.
Jurisdiction is pursuant to G. L.1956 § 45-24-69.

Facts/Travel of the Case

The Appellants became the owners of a parcel of land measuring in excess of 47 acresin 1963.
In 1975, they requested and received from the Town Council the designation of “genera business’ for
the parcel’ s zoning digtrict. 1n 1985, the State took part of the Appellant’s property by eminent domain

in order to condruct Route 4. For dl practical purposes, this taking resulted in the divison of



Appdlant’s property into three parcels: one parce to the east, agpproximately 17 acres, which the
Appelants later developed; an essentidly landlocked parcel to the west of gpproximately 19 acres
(designated Assessor’'s Plat 101, "Lot 20," hereinafter “Lot 20”); and another parcd measuring in
excess of 13 acres, which was taken for Route 4. 1n 1987, "L ot 20" decreased in Size to gpproximately
16 acres when the DEM condemned 2.33 acres of the parcel as a wetlands buffer.

One year later, in 1988, the North Kingstown Planning Commission gpproved the development
of aparcd of land to the west of Appdlant’s Lot 20" as ahigh dengty resdentid subdivison known as
“Mountain Laurd Edates’ (“MLE”). This subdivison had 81 lots, each condgting of a ¥z acre with
some open space. A sreet within the new subdivison, “Highbush Terrace,” extended aimost to the
boundary of Appellant’s "Lot 20." When the find plat for MLE was approved by the Planning Board
and recorded on September 26, 1998, a very small lot (221 square feet) had been created on the
eagterly terminus of Highbush Terrace which was designated as Assessor’s Plat 102, “Lot 129" (“Lot
129"). This lot had an express plat notation that it “be for roadway purposes only.” In 1992, the
developer of MLE conveyed "Lot 129" to Appellants by warranty deed, recorded January 10, 1992.

The North Kingstown Comprehensive Plan was adopted by the Town of North Kingstown
(“Town”) in 1992 and approved by the State in 1995. The land use plan map contained in the
comprehendve plan designates the location of “Lots 20 and 129" for “low dendty resdentid”
development. The area in which both of these lots are located has been in the Town's Groundwater
Overlay Digrict snce 1974. On October 24, 1998, the Town's zoning ordinance was amended to limit
the dengity of resdentid development in the Overlay Didtrict to one dwelling unit per two acres. Hence,
the “low dengty” classfication of the comprehensive plan’s land use map was effectuated. 1n 1997, the

North Kingstown Planning Commisson and Planning Depatment were engaged in preparing a
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comprehensve amendment to the Town's Zoning Ordinance S0 as to conform the Zoning Ordinance
with the Town’s Comprehensive Plan, as required by § 45-22.2-5(A)(4). In the late Spring of 1997,
the draft of the proposed amendment would have rezoned both of the Appdlants lots to “rurd
resdentid” with 80,000 square foot lots. Prior to the amendment’s adoption, the Appdlants filed a
petition with the Town of North Kingstown Zoning Board of Review in November of 1997 requesting
permission to develop "Lot 20" asamotd. At that time, the Appellants were advised by the Planning
Staff that "Lot 129,” which was zoned “village resdentid,” could not be used as an access to "L ot 20,”
which was zoned “generd business” At the Planning Commission hearings in November of 1997, the
Chairman of the Commisson and its members recognized that a motel use on "Lot 20" was a permitted
use but encouraged Appdlants to determine what possble residentid uses might be acceptable. The
Appdlants dlege that ther efforts to develop the parcd in a resdentid capacity over a period of
approximately three years were not received in a neutrd manner by the Board. They aso object to the
Overlay Didrict dendty limitation of one dweling unit per two acres placed on ther lots. The
Appdlants contrast their lots with the neighboring subdivison, MLE, which has each unit on a2 acre.
The Town in its Memorandum dtates thet as a result of an ongoing didogue with the Appdlants and the
Town with respect to the lots, both lots were withdrawn from the comprehensive zoning amendment
which was ultimately adopted by the Town Council on May 11, 1998. Thus “Lot 20" remained a
generd business zoned didrict, and the zoning ordinance continued to lack conformity with the
comprehensive plan with regard to the lot’ s zoning designation.

Subsequently, the Appellants filed an application requesting a generd business variance for "Lot
129" and a dimengond variance from the frontage requirements on "L ot 20," in order to conduct a sdif

dorage business on "Lot 20." The initid application submitted by the Appellants was refused by the
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Director of Planning for the Town. By writ of mandamus, the gpplication was accepted by the Town.
The Appellants gpplication proposed a sdf storage facility, a “permitted” use of the “generd business’
zoned "Lot 20," and requested that the frontage requirement on "L ot 20" be decreased from 200 feet to
51.23 feet. With regard to "Lot 129," zoned village residentia, Appellants requested a use variance in
order for the village resdentid lot to be used as highway access from the end of Highbush Terrace to
Appdlants "Lot 20," which was zoned generd busness. They clam that this use would be in
accordance with the restriction on use by the Planning Commission &t the time of the cregtion of the lct,
that "Lot 129" be used for roadway purposes only. Inits April 11, 2000 decison, the Zoning Board of
Review denied both the variance requests in Appdlants agpplication. The Appelants then filed this
timely apped.

Testimony of the Witnesses

At the advertised hearings before the Zoning Board of Review on February 8th and 29th of
2000, testimony was taken from both lay and expert witnesses. The Appdlants produced four expert
witnessess on their behdf: Mr. Ruggiero, Mr. Caito, Mr. Soan, and Mr. Sdlem. Mr. Peter Ruggiero, a
lawyer and former North Kingstown Town Planner, tetified that there was absolutely no beneficid use
to which "Lot 129" could be put and absolutely no access or frontage for "Lot 20." It was dso his
opinion that the criteria set forth in the North Kingstown Ordinance pertaining to use variances and
dimensona variances had been met by the Appelants, thus, he dtated, their gpplication should be
granted. On cross examination, Mr. Ruggiero admitted that typicaly, as a town planner, one would
want a barrier between a general business didrict and a residentid digtrict.  His opinion relied on the
expert opinion of the traffic engineers that there would be no traffic safety or congestion issues involved

with the proposed commercia use being accessed through aresidential neighborhood. Mr. John Caito,
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a licensed engineer who prepared and submitted the Appdlants plans for property development,
testified that the limitation in Size of "Lot 129," under the Ordinance, prevented the property from being
used for any purpose. He further testified that "Lot 20" had absolutely no access. He dated that the
Appdlants application met the Ordinance's criteria for the variances. Expert witness, Mr. James
Soan, aredtor and gppraiser, testified that neither lot could be used for any purpose due to the fallure
of "Lot 129" to meet the dimensond requirements and the lack of access to "Lot 20." Mr. James
Sdem, a trangportation engineer, tedified that a very low generdtion of traffic would result from the
permitted use of the property as a mini-storage facility. The amount, he stated, would be less than what
aresdentid areawould generate. Specificdly, he tedtified that there will be approximately 88 vehicles
traveling to the Site dally, 176 trips overdl. He stated that truck trips will account for 2 to 15% of the
weekday traffic a the Ste. At the high end, this would equate to 12 trucks daily, 24 trips overdl. He
testified that there would be no resulting safety hazards. As did Mr. Ruggiero and Mr. Soan, Mr.
Sdem tedtified that the approva of Appellants gpplication would not dter the generd character of the
area.

Severd resdents of the neighboring MLE subdivison tegtified in oppostion to the proposed
vaiances. Mr. Michad Heaney, Ms. Susan Brandt, Mr. Kevin Foster, Mr. Edris Crockford, Mr.
Robert Beaty, Mr. Patrick McHugh, Mr. Phillip Goodwin, and Mr. Michael Vanberlo. Ms. Brandt
tetified that she conducted an informd survey of how many children resded in the subdivison. She
tetified that 111 children lived within the subdivison and that 12 lived on Highbush Terrace. She
testified that children often play in the Streets and that there are no Sdewaks. In the winter, show
mounds necessitate thet the resdents walk in the street. Mr. Foster also testified that he was concerned

with the resdents sdfety, in that children often waked to the town playground adjacent to the
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subdivison. Mr. Heaney tegtified that the proposed use isin total contrast to that of the neighborhood
and submitted a videotape he recorded in order to display the area, which was viewed by the Board at
the hearing. Resdents tegtified that they would not have purchased their homes in MLE had they
known about the Appelants lot. In addition, resdents cited articles pertaining to crimes and fires
occurring a such facilities and expressed concern that there was only one access to the facility (through
the dreets of MLE) for police or fire vehicles. A recent purchaser of an MLE home who had retired
after acareer in the FBI, Mr. Goodwin, stated that he would prefer afuel storage depot located on "L ot
20" as opposed to a Hf dorage facility because sdf storage fadilities, in his opinion, store unknown
drugs and chemicals.

In addition, the Town produced two experts. Mr. Francis Perry, a registered professond
engineer in Rhode Idand with a Magter's Degree in civil engineering; and Mr. William McGovern, ared
estate gppraiser and consultant for thirty years, who taught educational courses with respect to red
estate gppraisal. Mr. Perry testified that his impresson was that the MLE roadways, which were only
frequently used by residents, were upscale and drictly resdentid. The traffic, therefore, mainly conssted
of those who had a vested interest in the community. The addition of the self storage facility would
introduce a totaly different kind of traffic conasting of 15% trucks. In his opinion, the mixing of the two
types of traffic would be incompatible. He agreed with the Appellants as to the numbers with regard to
the increased level of traffic but stated that the Appdlants experts did not address the current usage of
the dreets and the impact of adding commercid traffic. The impact would pose, according to his
tesimony, a safety concern for the children within the neighboring community of MLE. He concluded
that granting the variances would result in an ingppropriate mix of usages of the streets. Mr. McGovern

tetified that he prepared his report under the Uniform Standards of Professond Appraisal Practice and
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that he was therefore not testifying as an advocate. "Lot 20," he stated, is sandwiched between two
reSdentid zones. To the wes, the zoned didrict is “rurd resdentid”; to the eadt, it is “village
resdentid.” He determined the the vadue of the property by figuring the “highest and best use” He
dated that the highest and best use for that area was “low densty resdentid,” as set forth in the
comprehensive plan of the Town of North Kingstown. (2/29/00 Transcript a 52). The proposed use
for "Lot 20," he tedtified, was contrary to the zoning ordinance and comprehensve plan and “would
clearly dter and upset the character of this resdentiad neighborhood.” (2/29/00 Transcript a 53) He
dated aso that if the variance was granted, it would cause “irreparable harm, immeasurable dimunition
in value of the residences that exist in the locus of the subject property.” (2/29/00 Transcript at 55-56)

The damage in vaue to the neighboring homes, dthough characterized as “minor,” would nonetheess
cause a15-20% lossin vadue. (2/29/00 Transcript at 57) His research of gatisticd information on mini
warehouses in New England reveded that 21% of its volume was non-residentid, and that there was a
19% incidence of theft and a 12 %2 % incidence of greffitti. He concluded that the granting of the
variance would not serve the public welfare or hedth, safety, or mords of the community. On
cross-examination, Mr. McGovern testified thet if he were the Appellant, he would use the property for
low dengity resdentid despite the zoning ordinance provison that the Lot was generd business. He
stated that the comprehensive plan took precedence over the zoning ordinance. He admitted on cross
examination, however, that there was no permissble use for ot 129" other than to extend a roadway

over "Lot 129" to provide accessto "Lot 20."



The Appdlants Arguments

The Appedlants argue that the Board's Decison denying their goplication for a dimensond
variance on "Lot 20" and a use variance on "Lot 129" was not supported by the evidence of record.
The issue of traffic safety, Appdlants contend, is undisputed; the Town's expert agreed with their traffic
edimates. The Board's finding that the use is an “unsafe’ one, Appelants argue, is contrary to the
legidaive action by the Town Council which desgnated such use as “permitted” under the zoning
ordinance. Dimunitionof property, Appdlants further contest, is not part of the relevant criteria set forth
in the zoning ordinance. As to the comprehensive plan, the Appelants sate the only detalled testimony
given in tha regard was from Mr. Ruggiero, who opined that the gpplication was in conformance with
the comprehensive plan. Additiondly, the Appellants continue, from 1988 to present, the Town ignored
the issue that its zoning ordinance and comprehensive plan were not in conformance despite the
datutory requirement that it had 18 months from the adoption of the comprehensive plan to conform the
two. Accordingly, the Appdlants argue, the Town should be precluded from arguing at this late date
that the generd business use of “Lot 20 is not in conformance with the comprehensive plan. Most
importantly, the Appelants argue, they have met their burden with regard to the legd standards for use
and dimensond variances. The Viti doctrine, they argue, requires that they show an adverse impact
amounting to more than a mere inconvenience before their dimensond variance may be granted.
According to the Appellants, this standard has been met because "L ot 20" has no access of any nature.
Likewise, they assert that the use variance standard has been met with regard to “Lot 129" A use
variance, under the ordinance, requires that the subject land or structure cannot yield any beneficid use
if it is required to conform to the land use provisons of the zoning ordinance. Here, Appdlants argue

this standard has been met because “Lot 129,” according to the testimony adduced at the hearings, fals
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to meet the dimensond requirements for any use in a village resdentid zoned didrict. Lagly,
Appdlants contend that the Board erred when it failed to merge “Lots 20 and 129,” which according
to the Appdlants, were both nonconforming and substandard. In light of the foregoing, Appdlants
argue, the Board' s decision should be reversed.

The Appdlees Arguments

The Town argues in its Memorandum that it acted pursuant to procedure in denying Appellants
goplication. "Lot 20" isin the Groundwater Overlay Didrict. According to 88 186(g) and 284(b)(2) of
the zoning ordinance, no improvements may be located thereon until the Planning Commisson has
approved a development plan. Pursuant to 8§ 45-24-57(A)(6) and § 21-13(b) of the zoning ordinance,
the Zoning Board requested a recommendation from the Planning Commisson with respect to the
goplication. The Planning Commisson reviewed the goplication and gave a negative recommendation
based upon the facts that the self storage use was inconsistent with the Town’s comprehensive plan and
that it would be incompatible with the resdentia use of the surrounding area. Based upon this negative
recommendation, the Board unanimoudy denied the Appdlants application in accordance with §
45-24-41(c) of the RI.G.L. and § 21-14(a) of the zoning ordinance, which support a denid of a
proposed variance where the requested rdief dters the surrounding area or impairs the intent or
purpose of the zoning ordinance or comprehensive plan upon which the ordinance is based.

The Town argues that the area in which both of these lots are located has been in the Town's
Groundwater Overlay Didtrict since 1974. The land use plan map contained in the comprehensive plan
designates the location of “Lots 20 and 129" for low dengity residentia development. On October 24,

1988, the Town's zoning ordinance was amended to limit the density of resdentia development in the



Overlay Didrict to one dwelling unit per two acres, hence, the “low densty” classficaion of the
comprehensive plan’s land use map.

The Town explains in its Memorandum that in 1997, the North Kingstown Panning
Commisson and Planning Department were engaged in preparing a comprehensve amendment to the
Town's zoning ordinance S0 as to conform the zoning ordinance with the Town's Comprehensive Plan,
asrequired by § 45-22.2-5(A)(4) of the RI.G.L. In late spring of 1997, the draft of the proposed
amendment would have rezoned both of the Appellants lots to “rurd resdentid.” Until November of
1997, the Appd lants had not made any development proposas from 1985. Thiswas shortly before the
Town Council began public hearings on the proposed zoning anendment. The Appdlants met with the
Planning Commisson to discuss the erection of a 120 unit hotel/motd on "Lot 20." At a November
1997 pre-gpplication conference, the Commission expressed concern over the motel being accessed
through aresdentid area. The Appelants agreed to consder resdentid usesfor "Lot 20." The Town
clams that as a consequence of the ongoing didogue between the Appelants and the Town with
respect to the ultimate use of “Lots 20 and 129,” both lots were withdrawn from the comprehensive
zoning amendment which was ultimately adopted on May 11, 1998. Due to the dengty limitations of
the lots by the 1988 amendment, the Appdlants were not satisfied. The Town suggested (and the
Appdlants rgected) the possibility of the transfer of development rights which would have doubled the
number of resdentia units.

Contrary to the Appelants assertion, the Town argues that the lots in question should not have
been merged. The Town clams that 8§ 21-311(q) is ingpplicable because dthough "Lot 20" was
nonconforming, "Lot 129" was not, as “Lot 129" lacked full compliance with the dimensond

requirements of the ordinance when it was created. However, even if a merger took place, the Town
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argues, the resulting lot would be split zoned and the Appdlants would 4ill need to request a use
variance for the portion that had been "Lot 129."

A Memorandum of Law was dso submitted by Intervenor/Defendant, Mountain Laurel Estates
Homeowners Association (“Association”).  In its Memorandum, the Association contends that vaid
legd grounds exiged for the Board's denid of Appdlants agpplication. The Association argues
substantial evidence was presented at the hearing in support of the Board's determination that the
proposed variances would dter the character of the surrounding area or impair the intent of the zoning
ordinance or comprehensive plan. According to the Association, the record shows the proposed
variances would present a dangerous traffic Stuation within the surrounding area due to a lack of
directiond dgns, an increased traffic flow, and a change in the type of traffic (from soldly resdentid
traffic to combined resdentia and commercid traffic.) The Association argues, self sorage facilities are
inherently dangerous because, as indicated by the record, unknown and potentialy dangerous and/or
flammable items may be stored there. Additiondly, Mr. McGoverntestified thet irreparable harm in the
form of immeasurable dimunition of property vaue would aso result if the variances were granted. The
Association argues that the traffic study conducted by Appellants expert, Mr. Perry, was deficient for
its fallure to address the current usage of the streets and the detrimenta impact of the addition of
commercid traffic to those resdentid dtreets. The Association adso argues the Appellants failed to raise
the issue of merging the two lots at the hearings before the Zoning Board of Review, thus walving it.
However, it argues, assuming merger was an issue, it would be consstent with the comprehensive plan
to designate the larger lot for resdentia rather than general business purposes. Laglly, the Association

attacks the Appdlants assertion that a denia results in a uncongtutiond taking of their property. The
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Association counters that the Appdlants have dready been compensated for whatever damage was
incurred by “Lot 20" asaresult of the congtruction of Route 4.

TheBoard’sDecision

“[A] municipad board, when acting in a quas-judicid capacity, must st forth in its decison

findings of fact and reasons for the action taken.” Irish Partnership v. Romme, 518 A.2d 356, 358 (R.I.

1986). “Findings made by a zoning board must, of course, be factud rather than conclusond, and the
goplication of the legd principles must be something more than the recitd of alitany.” Id. at 358-59.
“[Z]oning-board decisons on variance gpplications (whether use or dimensond) [must] address the
evidence in the record before the board that either meets or fails to satisfy each of the legd

preconditions for granting such relief, as st forth in § 45-24-41(c) and (d).” Von Bernuth v. Zoning

Board of Review of the Town of New Shoreham, 770 A.2d 396 (R.I. 2001). In the current action, the

Board found that if the dimendona variance was granted, it would result in the following:  a dangerous
traffic gtuation within the surrounding area due to the lack of directional Sgns and increased treffic flow,
the creation of an unsafe Stuation for the residents and children of the surrounding area due to increased
traffic and a change in the type of traffic from resdentia to a combination of resdential and commercid
traffic; the creation of an unsafe Stuation for the resdents of the surrounding area due to the nature of
proposed use; and a dimunition of property vaues for the property owners of the surrounding area.
Additionaly, the Board found that the granting of the dimensond variance would impair the express
objective of 8§ D.1.2 of the Ordinance entitled, Land Use Vison Goas and Objectives, and would
impair Objective 1.0.6, to protect resdentid neighborhoods from the impacts of incompetible
nonresidential uses. It dso found the use lacked conformance with 8 D.1.5 of the Land Use Plan which

designates the subject parcd for low dengity resdentid development. Likewise, the Board denied the
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proposed use variance for “Lot 129" on the grounds that the proposed use variance would dter the
character of the surrounding area or impair the intent of the zoning ordinance or comprehensive plan,
and that the Appdlants faled to show that there would be no other beneficid use to “Lot 1297 if the
variance was denied.

Standard of Review

"(D) The court shdl not subgtitute its judgment for that of the zoning board of
review as to the weight of the evidence on questions of fact. The court may
affirm the decision of the zoning board of review or remand the case for further
proceedings, or may reverse or modify the decison if substantid rights of the
appellant have been prgudiced because of findings, inferences, conclusions or
decisonswhich are:

@ In violation of condtitutiond, Satutory or ordinance provisons,

2 In excess of the authority granted to the zoning board of review by
datute or ordinance;

3 Made upon unlawful procedure;

4 Affected by other error of law;

) Clearly erroneous in view of the reliable, probeative, and substantia

evidence of the whole record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.”

In reviewing the action of a zoning board of review, the Court “must examine the entire record to

determine whether ‘ substantid’ evidence exists to support the board’ sfindings” Toohey v. Kilday, 415

A.2d 732, 735 (R.l. 1980) (citing DeStefano v. Zoning Bd. of Review of Warwick, 122 R.I. 241, 245,

405 A.2d 1167, 1170 (1979); Apostolou v. Genoves, 120 R.I. 501, 504, 388 A.2d 821,

824-25(1978)). "Subgantia evidence as used in this context means such relevant evidence that a
reasonable mind might accept as adequate to support a concluson and means an amount more that a
scintilla but less than a preponderance.” Apostolou at 825. Moreover, this Court should exercise

redraint in subgtituting its judgment for the zoning board of review and is compelled to uphold the
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board's decison if the Court "conscientioudy finds' that the decison is supported by substantia

evidence contained in the record. Mendonsa v. Corey, 495 A.2d 257 (R.I. 1985) (citations omitted).

G.L. 8§45-24-41(c)

Section 45-24-41(c) of the Genera Laws of Rhode Idand provides:
“(0) In granting a variance, the zoning board of review requires that
evidence to the satisfaction of the following standards is entered into the
record of the proceedings.
(1) That the hardship from which the gpplicant seeks relief is due to the
unique characterigtics of the subject land or structure and not to the
generd characterigtics of the surrounding area; and is rot due to a
physica or economic disability of the gpplicart, . . .;
(2) That the hardship is not the result of any prior action of the gpplicant
and does not result primarily from the desire of the gpplicant to redize
gregter financid gan;
(3) That the granting of the requested variance will not alter the
general character of the surrounding area or impair the intent or
purpose of the zoning ordinance or the comprehensive plan upon
which the ordinance is based; and

(4) That the relief to be granted is the least relief necessary. (Emphesis
added.)

Asthis Court may not subgtitute its judgment for that of the Board's, it will confine its search of the
record for substantia evidence in support of the Board' s findings that the granting of the variances
would dter the generd character of the surrounding area or impair the intent or purpose of the zoning
ordinance or the comprehensive plan upon which the ordinance is based. Additiondly, with regard to
“Lot 129,” this Court will search the record for substantial evidence in support of the Board' s finding
that the Appe lants failed to show that there would be no other beneficia useto “Lot 129" if the use

variance was denied.
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Lot 20

The Board's decision denying the Appellants a dimensiond variance for “Lot 20" is supported
by the substantid evidence of record and does not congtitute an abuse of discretion. Pursuant to 8
45-24-41(d), an applicant seeking adimensiona variance must demondtrate to the zoning board that the
hardship he would suffer if denied said relief would amount to “more than a mere inconvenience, which
means that there is no other reasonable dternative to enjoy a legdly permitted beneficid use of one's

property.” See ds0, Sciaccav. Caruso, 754 A.2d 102 (R.l. 2000) Additionaly, the broad language

of 8§ 45-24-41(c)(3), upon which the dimensond variance was denied, confers discretion upon the
Board to determine on a case by case basis whether the granting of a variance would be proper given
the character of the surrounding area and the nature of the property as wel as the provisons of the
ordinance and comprehendive plan. Not dl “permitted” uses under a zoning digtrict are compatible
within a surrounding area.  If they were, the criterion of § 45-24-41(c)(3) would apply only to use
variances. Here, 8 45-24-41(c), applies merely to “variances’ with no distinction made between
dimensional and use variances. A plain reading of this language indicates that the legidature, in not
specifying one or the other, intended this section to gopply to both types of variances. In so doing, the
legidature foresaw that, on occasion, permitted uses, not just prohibited uses, could dter the character
of the surrounding area or impair the intent of the zoning ordinance or comprehensive plan.

In the present action, testimony was heard at the hearings that it is preferable in town planning to
access a commerciad busness through commercid and not resdential streets for safety reasons.
Additiondly, the Board heard testimony that truck trips to the proposed sdlf storage facility would
account for 2-15% of the weekday traffic to the Ste. This traffic would trave through the reatively

enclosed MLE community. The Board, therefore, did not abuse its discretion in finding that a proposed
15



dimensond variance for a “permitted’ use was incompatible with the surrounding area.  Likewise,
testimony was adduced a the hearings indicating that the land use map of the comprehensive plan
designates the lots as resdentid and not business. Therefore, there was no error or abuse of discretion
in the Board's finding thet if the variance were granted on “Lot 20,” the intent of the zoning ordinance
and/or comprehensive plan would be impared. While the zoning ordinance indicates that “Lot 207 is
zoned “generd business” the land use plan map describes the lot as “low dengty resdentid.” The
datute provides that where a proposed variance impairs the intent of the zoning ordinance or the
comprehengve plan upon which it is based, the variance may be denied. Therefore, even if the
proposed variance did not dter the community or impair the intent of the zoning ordinance on its face,
the statute sl alows for denid of the proposed variance if the overdl intent of the comprehengve plan
isimpared. Agan, thisis broad language indicating a wide latitude given the Board in determining the
proposed variance' s impact on a given area. The evidence in the record reveds that the intent of the
comprehensve plan is for the areain question to be used in a“low dendty resdential” capacity. Based
on the foregoing, the Board's denid of the Appellants gpplication for a dimensond variance on “Lot
20" is subgtantidly supported by the record and affirmed by this Court.
Lot 129

This Court reverses, however, the part of the Board's decision that denied the Appellants
proposed use variance for “Lot 129.” The Appellants sought a use variance for “Lot 129,” zoned
“village resdentid,” in order that it may be used as accessto “Lot 20,” zoned “ generd busness” Again
the Board gtated in denying the dimendona variance that the proposed use variance would dter the

character of the surrounding areaor impair the intent of the zoning ordinance or comprehensive plan. In
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addition, the Board found that the Appelants failed to show that there would be no other beneficid use
to “Lot 129" if the variance was denied.

This Court first rgects, aslacking substantia evidence of the record, the Board' s finding that the
proposed use variance would dter the character of the surrounding area or impair the intent of the
zoning ordinance or comprenendive plan.  Firg, the intent of the Town is amply demonsrated by the
record; the only purpose for which “Lot 129" was designed was as access to “Lot 20.” This is
evidenced both by the express plat notation that “Lot 129" be used for roadway purposes only, as well
as the December 6, 1998 minutes of the hearing by the North Kingstown Plan Commission with regard
to MLE. Contained therein is the statement: “Highbush Terrace has been extended to Mr. Lischio's
property to provide access so that it would not become landlocked by the congtruction and land-taking
of Route 4 which is currently being built and aouts this Ste” At thet time, “Lot 20" had aready been
zoned “generd busness”

Additiondly, use of the lot as aroadway does not ater the character of the community. Clearly,
aroadway, in and of itsdf, is not detrimenta to the community. The record reflects that the detriment to
the community arises out of the use of “Lot 20,” not “Lot 129.” While the Town has expressed the
opinion that the only compatible use for “Lot 207 is “low dengty resdentid,” the possbility also exigts
that the Appdlants may find an adequate “generd busness’ use for the property that does not dter the
character of the surrounding area or impair the intent of the zoning ordinance or comprehensive plan.
Either way, this Court finds, after a careful review of the record, that the Board's denid of the use
variance for “Lot 129" (on the grounds it would dter the character of the surrounding area or impair the
intent of the zoning ordinance or comprehengive plan,) was based upon insufficient evidence and is

therefore arbitrary, capricious, and clearly erroneous.
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This Court must next consider whether the Board' s denid of the use variance for “Lot 129" was
warranted under the corollary requirements of G.L. 8 45-24-41(c)(1),(2), and (4) as well as 8
45-24-41(d). Section45-24-41(c)(1) and (2) provide:

“(2) That the hardship from which the applicant seeks relief is due to the
unique characterigtics of the subject land or structure and not to the
generd characterigtics of the surrounding area; and is rot due to a
physica or economic disability of the applicant, . . . ;

(2) That the hardship is not the result of any prior action of the gpplicant
and does not result primarily from the desire of the gpplicant to redize
gredter financid gan; ... ."

The record establishes that the Size of “Lot 129" is insufficient for any “low dendty resdentid”
use. Thisfact is uncontroverted by the parties. The hardship inherent in “Lot 129" exigts regardless of
the areain which the samdl lot is Stuated. The dimensiond defect is dso not attributable to any disability
or prior acts of the gpplicants or from their desire to redize financid gain, but due merdly to its sze and
the express plat notation that it be used for roadway purposes only. Additiondly, § 45-24-41
requiresthat “(4) . . . therdlief to be granted isthe least relief necessary.” Here, the Appellants have not
met their burden of demondtrating that the proposed variance is the only available remedy for alot of
that Sze.

Lastly, 8 45-24-41(d) provides:

“The zoning board of review shdl, in addition to the above standards,
require that evidence is entered into the record of the proceedings
showing tha: (1) in granting a use vaiance the subject land or
gructure cannot yield any beneficid use if it is required to conform to
the provisons of the zoning ordinance.  Nonconforming use of
neighboring land or structures in the same didtrict and permitted use of

lands or dructures in an adjacent digtrict shal not be conddered in
granting ause vaiance. . .."
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This Court holds the Board's finding that the Appellants falled to show that there would be no other
beneficid use to the property, which, unlike its other findings, was left unexplained, is conclusory and
unsupported by the record. A search of the record reveds that the testimony of dl parties is to the
contrary. The evidence of record is uncontroverted that the only use for “Lot 129" is as accessto “Lot
20." Both parties testified that there existed no other use for “Lot 129" other than as access to “Lot
20" Therefore, this Court reverses the Zoning Board's denid of the Appdlants application for a use
variance on “Lot 129, as clearly erroneous in view of the rdigble, probative, and substantia evidence
of the whole record.

Merger of theLots

Section 45-24-38 provides that “[p]rovisons may be made for the merger of contiguous
unimproved, or improved and unimproved, substandard lots of record in the same ownership to creste
dimensondly conforming lots or to reduce the extent of dimensond nonconformance”  Section
27-311(c) of the North Kingstown Zoning Ordinance sates. “that if two or more abutting
nonconforming lots are held in the same ownership as of May 8, 1995 or subsequent thereto, such lots
shdl be combined for the purposes of this ordinance in order to conform or more nearly conform to the
minimum area or any other dimensond requirements of this ordinance for the digtrict in which the lots
are located and such lots shal not be sold separately.” Here, the Appdlants argue that a merger of
“Lots 20 and 129" is warranted as "Lot 20" had no frontage on any dreet (but had sufficient area to
meet dl other requirements,) while "Lot 129" had frontage but it could not meet any district dimensiona
requirements on itsown. The Town clams that § 21-311(q) is inapplicable because dthough "Lot 20"
was nonconforming, "Lot 129" was not, as “Lot 129" lacked full compliance with the dimensond

requirements of the ordinance when it was created. And even if amerger took place, the Town argues,
19



the resulting lot would be split zoned and the Appd lants would till need to request a use variance for
the portion that had been "Lot 129." The Association argues the Appelants falled to raise the issue of
merging the two lots in the hearings before the Zoning Board of Review, thus waiving it. Assuming
merger was an issue, it argues that it would be consstent with the comprehensve plan to designate the
larger lot for resdentid rather than generd business purposes.
Section 21-311(a) defines a“nonconforming lot.” It states in pertinent part:

“[A] nonconforming lot is a lot which does not meet one (1) or more of

the minimum dimensona requirements for sze, frontage or depth

required by this chapter and which is alot of record the dimensions of

which have not been dtered since its cregtion by a voluntary

conveyance which rendered such lot more nonconforming and which

was. (1) created by a deed or plat recorded on or after July 18, 1947,

and was in full compliance with the minimum dimensional

requirements for size, frontage and depth of the zoning ordinance

in effect at the time of such recording, or 2) created by a deed or

plat recorded prior to July 28, 1947.” (Emphasis added.)
The Town is correct in its oppostion papers that “Lot 129" is not a non-conforming lot as that term is
defined in the North Kingstown zoning ordinance; “Lot 129" lacked full compliance with the
dimensond requirements of the ordinance when it was crested. The Board committed no error in
failing to merge the two lots prior to its consderation of the proposed variances.

Conclusion
After reviewing the entire record, this Court finds that the decison by the North Kingstown

Board of Review with regard to Appelants agpplicaion for a dimensond variance on “Lot 207 is
supported by the subgtantial evidence of record and does not condtitute an abuse of the Board's

discretion. The Board's denid of the proposed variance for “Lot 207 is affirmed. The Board's denid

of the Appellants agpplication for a use variance for “Lot 129,” however, is not supported by the
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substantid evidence of record and is clearly erroneous. Accordingly, the portion of the decision denying
the variance for “Lot 129" is reversed.

Counsd shal submit the gppropriate order for entry after notice.

21



